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Page 78
MR. MAUCH: Let's go off the record.
(Recess taken.)

MR. MAUCH: Okay. Rebecca, we're back on the

recoxrd.

Q If you could get Exhibits 1, 2, 3 and 16 in

front of you, and can you explain to me first what

Exhibits 1, 2 and 3 are?

A Exhibits 1, 2 and 3 are copies of our
trade -- EATRIGHT trademark for class 5, 29 and 30.

Q So those are the actual registration

certificates?

A Those are the registration certificates, yes.

Q@ And how about Exhibit 167
A This is the application for the EATRIGHT

AMERICA mark of products, including class 5, 29 and

30.
Q On Exhibit 16, on the LeVille application,

there is also classes 16 and 25; correct?

A Yes.

Are you opposing those classes?

No.

SO you're opposing classes 5, 29 and 30°?

Y¥es.,

O Pr 0 P O

So on page two of Exhibit 16, can you turn to

that, please.
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Yes, I can.

Under "Goods and Services," do you see that?

L © T

Yes.
0 It first shows "International Class 5"; do
you see that?

A Yes.

Q And then it has the description text, and it
lists a number of goods; do you see that?

A Yes, I do.

Q SO can you go through those goods for me and
explain to me how your company, EATRIGHT AMERICA --
I'm sorry -- your company, Eat Right Foods, makes
goods that are related to the goods listed under
"International Class 5" for the LeVille application?

A Eat Right Foods was in discussion with a
company in New Zealand called Healtheries. Théy
wanted to take some contract manufacturing on our
behalf.

Healtheries manufactures supplements, as well
as food produéts, cookies, crackers, cereals with
respect to International Class 5. And the primary
reason for opposing any products in International
Class 5 is that EATRIGHT is the only mark for EATRIGHT
Class 5 products in the United States.

Q So, in particular though, the -- let's start

TSG Reporting - Worldwide  877-702-9580
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with nutritional supplements.
Does Eat Right Foods use or intend to use its
mark on nutritional supplements?

A We intend to use our EATRIGHT mark on
bioavailable nutrient products which are, in essence,
products which have integral, within the actual
products, the additional supplements which you would
actually otherwise purchase as a supplement.

Q And you also just testified to negotiations
with a contract manufacturer regarding supplements; is
that correct?

A Yes. That particular company makes foods,
supplements. They actually also make a range of
beverages too.

Q And were your negotiations regarding
potential plans to use the EATRIGHT mark on
supplements?

A Not supplements, per se, but that was not
Aiscounted

discounting—i#. either. It was an arrangement and

negotiation for them to undertake all of our contract
manufacturing and potential manufacturing for us.

Q So is it fair to say that you could expand
into the -- Eat Right Foods can expand into the area
of nutritional supplements?

A Oh, absolutely.

TSG Reporting - Worldwide  877-702-9580
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Q Moving on to dietary supplements.
Same question: Does Eat Right Foods use its
mark on or intend to use its marks on dietary

supplements?

A We could use our EATRIGHT mark on supplements
and quite possibly into the future.

Q And you've currently been working on
bioavailable nutrients --

A Yes.

Q -- which would relate to dietary supplements?

A Which would relate to the class which has
been called dietary supplements.

Q And turning next to the herbal supplements,
same question.

A  And same answer applies.

Q And how about homeopathic supplements?

A Exactly the same, same argument or

information applies.

Q And mineral supplements?

A Again, vyes.

Q Next one is multivitamins.

A Yes, very much so.

Q And explain for me how Eat Right Foods
intends -- uses or intends to use its mark on
multivitamins?

TSG Reporting - Worldwide  877-702-9580
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A Well, again, with the contract or the
potential contract manufacturing arrangement with
Healtheries, or for that matter any other company
similar to Healtheries for that EATRIGHT mark.
Because they are a manufacturer of, you know,
vitamins, multivitamins that our EATRIGHT mark could
or will be used on those products too.

Q And are you aware of other companies that use
their mark, their same mark, on the various
supplements listed in International Class 5, as well
as the same mark on the medicated and nutritional
dietary goods/food products marketed and sold by

Eat Right Foods?

A Yes. There are a number of companies here in

the states, and they're also interestingly doing a
free. feom

range of making—fxee foods, as well as supplements.

In one particular instance, there's just a
group of food products and supplements that they're
actually also manufacturing and that they -- my
understanding is that they also have registration for
both food and supplement product.

Q With the same mark on both of those goods?
A With the same mark on both of those goods.
Q Let's turn now down to International

Class 29. The first listed good under International

TSG Reporting - Worldwide  877-702-9580
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Class 29 is "Frozen prepared and packaged vegetable
based entrees."

Does Eat Right Foods use or intend to use --
intend to expand its use onto frozen prepared and
packaged vegetable based entrees?

A We have been in discussion with a company who
does a variety of prepared vegetable entrees, yes.
Q What is the name of that company?
Tal ley S,
A Tally's. Tt is a global company, and they do
other
vegetables, frozen vegetables. They do eight—
products. They own Affco meats, gz;ham
Q Is it fair to say that Eat Right Foods could
expands its use of the mark, the use of the EATRIGHT
mark to vegetable entrees?

A Absolutely. We've also been involved with a
Hei ntWathies. Heinz Uatties is  omned

company called Heimz—Watties. -Heinz is used~by the

Heinz empire for those same products.
Q How about the next goods, "frozen

vegetables"?

A Same. We'wve been in dlscussions with --
TE“e s,

particularly in respect to Ta%%y*s¢ in respect to the
use of the EATRIGHT mark on frozen vegetables, frozen
peas, beans, corn, you name it.

Q And the next good, "food product soup"?

A We presented our EATRIGHT mark on a soup

TSG Reporting - Worldwide  877-702-9580
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product to Walmart, and we have also presented our
EATRIGHT mark as a potential mark on soup products for
Heinz Watties.

Q And are you aware of other companies that
have used their mark, their trademark, on the goods
listed in International Class 29 on the LeVille
application, as well as on the food products that Eat
Right Foods markets and sells?

A I have seen, yes, those on other
applications, vyes.

Q So same mark on the goods here --

A Yeah.
Q -- in the application in Exhibit 16 and the

goods that you market and sell as Eat Right Foods?

A Yes.

Q And then turning to the last class,
International Class 30, there's only one type of goods
listed in that. That's salad dressings?

A Yes.

Q Does Eat Right Foods use or intend to use or
expand its use of its mark on salad dressings?

A  We intend to expand into a variety of food
products which can -- could include salad dressings,

yes.

Q And are you aware of other companies that use

TSG Reporting - Worldwide ~ 877-702-9580
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& trademark on both salad dressings and on the goods
and food products marketed and sold by Eat Right
Foods?

A Yes.

Q So one trademark on both salad dressings and
on --

A Crackers and, yes, other medicated and
health-adapted products, and cookies and cakes, yes.

Q Okay. You can put Exhibits 1, 2, 3 and 16
aside.

Have there been any instances of actual
confusion between the EATRIGHT AMERICA mark used and
applied for by Mr. LeVille and Nutritional Excellence
Company and the EATRIGHT mark used by Eat Right Foods?

A Yes.

Q Can you describe those instances of actual
confusion?

A Whole Foods Market made a payment which was
intended for EATRIGHT AMERICA, and that payment
actually went through to our distributor on our
behalf, you know, effectively for Eat Right Foods'
benefit.

It was not for an invoice that we had or our

distributor in this particular region had actually

created.

TSG Reporting - Worldwide ~ 877-702-9580
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Q SO was a payment intended for EATRIGHT
AMERICA that Whole Foods Market sent to you at Eat
Right Foods?
A Or intended to be sent to me, yes.
Q And when you learned of this, what did you
do?

A I e-mailed Mr. LeVille, and I copied my
counsel, Mr. James Martin, and also Mr. LeVille's
counsel at the time, which was Mr. Tristan Fall, and
explained that we had received a payment that was
intended for Nutritional Excellence for EATRIGHT
AMERICA.

(Document marked Exhibit 38
for identification.)
MR. MAUCH: Exhibit 38 is a document with the
Bates stamp ERFL13.
Q Rebecca, do you recognize this Exhibit 38?
A Yes; I wrote it.
Q And is this the e-mail that you were
referring to a moment ago?
A Yes, it is.

Q And this is from the -- the e-mail is Eat
eate 5\*\‘\" @ Wta .co .nz2

Right Food -- eatright@extra-ece-nz2-~
A Tes.

Q That's your e-mail address?

TSG Reporting - Worldwide  877-702-9580
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A Yes.

Q And explain to me one more time why --
what -- what the nature of this e-mail is?

A This is -- this was a payment made by Whole
Foods Market intended, my understanding, for EATRIGHT

ou™
AMERICA, and it was paid to-e~distributor intended for

Eat Right Foods.

Q And did Mr. LeVille ever respond to this
e-mail?

A No, he didn't.

Q Did his counsel ever respond?

A No, he didn't. In fact, they did not respond
to any of our communications until just before he
filed in a proceeding against Mr. Joel Fuhrman.

Q Any other instances -- instances of actual
confusion other than the one you just described?

A Yes, there's been a couple of consumer
instances of confusion. There was one instance where
Yhe
y@élasked whether we produced some Nutrarian Food
Bars, snack bars, and also had a reference at the
bottom of it to EATRIGHT AMERICA, even though it was
actually addressed to Eat Right Foods.

(Document marked Exhibit 39
for identification.)

MR. MAUCH: Exhibit 39 contains the Bates

TSG Reporting - Worldwide  877-702-9580
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stamp ERFL14.
Q Do you recognize Exhibit 39, Rebecca?
A Yasg, I do.
Q What is this exhibit?

A So this is an e-mail to one of our e-mail
5 @eaquiries@eatc ight, Ce. ne,

addresses, which axre—imeguiries at Fat Right—€e~x and

Nuteitarian

it is inquiring about N&txiturts® Food Bars.
Nuteitacian

Q And what are Nitxriturie~Food Bars?

A These are food bars this—were—produced/fare’—
produced by EATRIGHT AMERICA.

Q And does -- does your company Eat Right Foods
NU‘\' r iTQ(‘i A, ’
produce MNttriturid- Food Bars?

A No, they do not.

Q And are there any other references or
indications on this e-mail of confusion between your
company and EATRIGHT AMERICA?

A Yes. At the very bottom it says "P.S.,"

postscript, "We are passionate about nutrition, e.g.,;"

ang then it shows the website
eal 1 Sh‘f ameci,Ca , Com ;-Jhy becsme.anu f“fto.r:cm

= - ca T CoOm /- WYV OoECONeIll -

Q So what's your understanding of what this
person writing this e-mail to inquiries at
eatright.co.nz? What's your understanding of this?

A My understanding is that they somehow thought

that we were -- that Eat Right Foods was somehow

TSG Reporting - Worldwide  877-702-9580
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connected to EATRIGHT America, that either EATRIGHT
AMERICA was a subsidiary of Eat Right Foods or was an
endorser of Eat Right Foods. I don't know.

Don't know the exact, but they clearly, to
me, thought there was some connection.

Q Any other instances of actual confusion other
than the two you juSt mentioned?

A There was another instance where I received
an e-mail from another company in Nelson in
New Zealand, and they were asking whether we had some
connection to EATRIGHT United Kingdom.

Q And do you have any connection with EATRIGHT
United Kingdom?

A No. EATRIGHT mark is registered in the
United Kingdom, but not...

Q And any other instances other than those
three?

A There was an EATRIGHT promotion which was
being undertaken by Whole Foods Market, and it was
part of the Whole Foods Market America's Healthiest
Grocery Store. They were putting or creating a
healthy eating table which was displaying, to my
understanding, EATRIGHT AMERICA and Engine 2 Diet
books and DVDs, and our products were requested to be

on that table. But luckily the bakery buyer saw the

TSG Reporting - Worldwide  877-702-9580
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difference and pulled them off. Pulled the order
actually, yeah.

Q So this was another instance of Whole Foods
Market confusing your company with Mr. LeVille's
company?

A  Yes, this -- that promotion was only intended
for EATRIGHT AMERICA and Engine 2, but our products
were going to go there and be on that particular
table, if it wasn't for a buyer who we had dealt with
for a number of years who picked it up. Otherwise,
the store manager would have just let it happen.

Q Have you taken steps to protect the strength
of the EATRIGHT brand?

A Oh, yes, absolutely.

Q Describe those steps to me.

A We have undertaken lots and lots of policing
of our EATRIGHT mark that's used in commerce here in
the states. We've also undertaken vigorous
proceedings against Safeway in the use of EATING
RIGHT. And with a final agreement, which details I
can't disclose. But actually subsequent to that
particular agreement, we had to undertake additional
policing and cease and desist letters and other steps
with respect to that particular company and its use of

a confusing mark, a mark which was confusingly similar

TSG Reporting - Worldwide — 877-702-9580
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to ours.
Q And are you aware of any other marks for
EATRIGHT or a similar -- similar set of words on food

products?

A No. EATRIGHT, as a mark, is the only mark
which is registered in America in the United States in
the Patent and Trademark Office. It is the only mark
which is registered for EAT and RIGHT in Class 5.

There are, from memory, three companies who
have tag lines w}gp S$}tiple words which include the
words "eat" and iwga%e”‘in various parts of that tag
line, but they -- but they are used somehow in
connection with -- with food products.

I haven't seen those tag lines actually in
the marketplace being used on food products. So I
believe that we are -- continue to be the sole
registered or sole user of the trademark EAT/RIGHT on
food products.

Q And for those companies you just described
that use -- that have a registered tag line that
includes the word EATRIGHT on food, have you -- have
you opposed or cancelled any of those registrations?

A No. I have policed those particular
companies. And as I said, for all intents and

purposes, I have not seen those marks because they are

TSG Reporting - Worldwide  877-702-9580
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just tag lines{used in a confusingly similar manner.
However, EATRIGHT AMERICA most definitely 1is
a very confusing situatter’ trademark on food products.

Q So that actually was going to be my very next
question.

Why have you opposed the application for
EATRIGHT AMERICA when you do not oppose the tag line
registrations?

A EATRIGHT AMERICA is the only other
application for the words or the dominant part of
"eat" and "right" beginning of the -- of the trademark
for food products, which is in existence here in the
stales.

It is also the way it's used in commerce as
identically -- identical in its appearance, its sound,
and its meaning, and its own variety of a multitude of
food products of over hundreds, at least currently in
some stores here. And it, to me, was just purely a
copy of our EATRIGHT trademark when it was actually
used in the mid-Atlantic region, and/or in the
Southwest region of Whole Foods Market, and/or here in
California, and/or the Pacific Northwest. All of the
areas which we have at some particular stage or are

supplying.
Q So in -- if I understand your testimony

TSG Reporting - Worldwide  877-702-9580
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correctly, you believe there's a great Likedy=
confusion based on the EATRIGHT AMERICA mark or as the
other tag line marks, because there's -- it's a tag
line in a variety -- with a variety of other words

included, and there's not that confusion between your

| company and the source of those marks?

A Yes. The other situation is that with
EATRIGHT AMERICA, there has been confusion. There's
never been any other confusion with any other company
with respect to the words or the trademark EATRIGHT.

(Document marked Exhibit 40
for identification.)
MR. MAUCH: Exhibit 40 contains the Bates
range ERFL19.

Q Do you recognize Exhibit 40°?

A Yes. This is a letter from the attorneys
representing Price Chopper.

Q And what is Price Chopper?

A Price Chopper is a chain of retail stores,
and this was referring to Price -- to a letter I had
sent to Price Chopper, for Price Chopper to cease and
desist the use of EATRIGHT products and EATRIGHT
coupons. In particular, on their online shop or
online website which were intended for an Eating

Right, Safeway Eating Right product.
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Q SO you sent a cease and desist letter, and
this is their response?

A This is their response, yes.

Q Agreeing to no longer use the mark?

A It's saying that they have removed from the
website the references to the Eating Right products.

(Document marked Exhibit 41
for identification.)
MR. MAUCH: Exhibit 41 contains the Bates
range ERFL20.

Q Do you recognize Exhibit 41, Rebecca?

A Yes.

Q What is it?

A It's a fax that I wrote to Hy-Vee, whiéh is a
retail chain of stores.

Q And that's the same store -- same chain of
stores that we discussed earlier?

A Yes, with Josephine.

Q And what is Exhibit 41°?

A So this is a letter to the CEO, managing
director of Hy-Vee, and/or to the Hy-Vee legal
department, and it's requesting that store to cease
and desist from any use of the EATRIGHT in connection
with their Live Healthy campaign.

Q So is this an instance of Eat Right Foods

TSG Reporting - Worldwide  877-702-9580
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Use. g

attempting to police the scxip# of its mark?
A  Very much so.

Q If you'd actually turn back to Exhibit 16
again. I'm sorry. I know you put it away. That's
the application by Mr. LeVille for EATRIGHT AMERICA;
do you have that in front of you?

A Yes, I do.

Q And you see where it lists the word mark
that's been applied for where it states EATRIGHT
AMERICA? Do you see that?

A Yes, I do.

Q And do you see that there's a space between
the words EAT and RIGHT on this application?

A I do.

Q And does that conform with your experience
with the use of the mark in commerce?

A Not the use in commerce as EAT and RIGHT
joined together and then TM.

Q And even with this space in between the
word -- the space between the words EAT and RIGHT in
the application, does that space, in your opinion, in
any way decrease the similarity between the applied
for mark by Mr. LeVille and the mark owned by Eat

Right Foods?

A No; the dominant words are still "Eat" and

TSG Reporting - Worldwide  877-702-9580
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"Right." 1In fact, the words EATRIGHT.

Q And how about the existence of the word
"AMERICA" as the third word in the applied for mark?

A The use in commerce is often just EATRIGHT
standalone or EATRIGHT and another add-on. Not just
AMERICA. It's got a multitude of additional add ones.

Q And in the application itself, where -- does
the existence of that third word AMERICA, regardless
of how it's used in commerce, does that third word
make the mark less confusing or less similar to your
mark, in your opinion?

A No, because that implies that this is
actually Eat Right Company based here in America.
Somehow it hasn't -- we are associated -- the EATRIGHT
registered mark is -- has an American subsidiary, has
an affiliate with EATRIGHT AMERICA. It only adds to
the confusion. It doesn't detract from the confusion.

MR. MAUCH: Okay. Let's go off the record.

(Recess taken.)

MR. MAUCH: Q. Rebecca, do you have an
undérstanding of the -- the category or type of goods
that Mr. LeVille and his company, Nutritional
Excellence, market and sell to the company?

A They are a company which says that they are

involved as a nutrition company. It's dietary

TSG Reporting - Worldwide ~ 877-702-9580
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related. They are a -- also health conscious.

Q Would you have an understanding of what type
of consumer Mr. LeVille and his company, Nutritional
Excellence, try to market and sell their products and
services to?

A They're trying to sell to a person who is
interested in food, who is nutritionally minded, who
is looking at the detail of the nutrient, quality of
the ingredients of food in particular.

Q And what's that -- what is your understanding
of the goods sold by Nutritional Excellence and the
type of consumer they're seeking to market to? What
is that understanding based on?

A Actually having visited multiple stores and
having sold our products in the market for 11 years
and having done consumer research, it is evident that
basically Mr. LeVille's customers are our customers.

We have the identical sales channels. We
both market to consumers who shop at Whole Foods
Market, who are passionately interested in their
health, passionately interested in what they're
putting in their mouth, passionately interested in
their -- their weight, their health, the status of

their health, yeah.
---CONTINUED ON THE NEXT PAGE TO INCLUDE JURAT---
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MR. MAUCH: Off the record.
(WHEREUPON, the deposition ended
at 12:57 p.m.)

---000---
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I, REBECCA DOUGLAS-CLIFFORD, do hereby
certify under Penalty of Perjury that I have
read the foregoing Lranscript of my
deposition taken on September 12, 2012; that
I have made such corrections as appear noted
herein in ink, initialed by me; that my
testimony as contained herein, as corrected,

1s true and correct.

DATED this gﬁ\ day of 654LGLC’I’ . 2013,
at Né’,}-‘)ﬁ"), New! Lealand,  Calif -
e

SIGQATURE OF WITNESS
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CERTIFICATE OF REPORTER

I, ANDREA M. IGNACIO HOWARD, hereby certify
that the witness in the foregoing deposition was by me
duly sworn to tell the truth, the whole truth, and

nothing but the truth in the within-entitled cause;

That said deposition was taken in shorthand
by me, a Certified Shorthand Reporter of the State of
California, and was thereafter transcribed into
typewriting, and that the foregoing transcript
constitutes a full, true and correct report of said

deposition and of the proceedings which took place;

That I am a disinterested person to the said
action. I am notdisqualified as specified in Rule 28

of the Federal Rules of Civil Procedure.

IN WITNESS WHEREOF, I have hereunto set my

hand this 21st day of September, 2012.

ANDREA M. IGNACIO HOWARD, RPR, CCRR, CLR, CSR No. 9830
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I, REBECCA DOUGLAS-CLIFFORD, make the
following changes to my deposition taken in the matter

of Eat Right Foods vs. Kevin LeVille taken on

September 12, 2012:

DATE :

Signature of Witness

Page Line Change
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Int. CL: 30

Prior U.S. Cl: 46
Reg. No. 3,045,314
United States Patent and Trademark Office Registered Jan. 17, 2006
TRADEMARK
PRINCIPAL REGISTER

EAT RIGHT FOODS LIMITED (NEW ZEALAND THE COLOR(S) GREEN, GOLD AND WHITE IS/

CORPORATION) ARE CLAIMED AS A FEATURE OF THE MARK.
7KOTUA PLACE STOKE
ND
NELSON, NEW ZEALA THE COLOURS GREEN AND GOLD APPEAR AS

A RECTANGULAR BACKGROUND ON WHICH
FOR: ORGANIC AND ALLERGY SENSITIVE wWHITE LETTERING IS PLACED.
CAKES AND COOKIES, IN CLASS 30 (U.S. CL. 46).

FIRST USE 8-1-2001; IN COMMERCE 10-1-2001. SER. NO. 78-481,574, FILED 9-10-2004.

MICHELLE 8. WISEMAN, EXAMINING ATTOR-

OWNER OF NEW ZEALAND REG. NO. 676367, NEY

DATED 10-2-2003, EXPIRES 10-2-2010.

Ly
EXHIB\IlyNO. s

9 2L

Andrea Ignacie, CSR 9830



@“ﬁeﬁ States of Jpyp

l‘ V4
United States Patent and Trademark Office I[Q

Reg. No. 3,694,692 EAT RIGHT FOODS LIMITED (NEW ZEALAND LIMITED LIABILITY COMPANY)
Registered Oct. 13,2009 7 KOTUA PLACE
NELSON, NEW ZEALAND

Int. Cl.: 5 FOR: MEDICATED CONFECTIONERY, FOOD PREPARATIONS ADAPTED FOR MEDICAL
PURPOSES, IN CLASS 5 (U.S. CLS. 6, 18,44, 46, 51 AND 52).

TRADEMARK. pRST USE 8-1-2001: IN COMMERCE 10-1-2001.
PRINCIPAL REGISTER
OWNER OF NEW ZEALAND REG. NO. 676368, DATED 10-2-2003, EXPIRES 3-27-2010.

THE COLOR(S) GREEN, YELLOW AND WIITE IS/ARE CLATMED AS A FEATURE OF THE
MARK.

OWNER OF U.8. REG. NO. 3,045,314,

THE MARK CONSISTS OF ARECTANGULAR BACKGROUND WHICH IS IN THE COLORS
GREEN AND YELLOW WITH THE WORDING "EATRIGHT" APPERAING IN WHITE.

SEC. 2(F).
SER. NO. 77-470,886, FILED 5-9-2008.

EDWARD NELSON, EXAMINING ATTORNEY

Director of the Unifed Sttes Putent and Jiademark Office

LAY

EXHIBIT NO. ——
(L-VL

andrea Ignacio, CSR 9830




'@“ﬁeﬁ States of Amp

l‘ ’
United States Patent and Travemark Office l[‘?

Reg. No. 3,694,693 EAT RIGHT FOODS LIMITED (NEW ZEALAND LIMITED LIABILITY COMPANY)
Registered Oct. 13, 2009 7 KOTUA PLACE
NELSON, NEW ZEALAND
Int. Cl.: 29 FOR: SNACK MIX CONSISTING PRIMARILY OF PROCESSED FRUITS, PROCESSED NUTS
AND/OR RAISINS; ORGANIC NUT AND SEED-BASED SNACK BARS, FRUIT-BASED
SNACK FOOD; FRUIT-BASED ORGANIC FOOD BARS; FRUIT-BASED ORGANIC FOOD
TRADEMARK pARS, A1SO CONTAINING NUTS AND SEEDS, IN CLASS 29 (US. CL.46).

PRINCIPAL REGISTER
FIRST USE 8-1-2001; IN COMMERCE 12-3-2002.
OWNER OF NEW ZEALAND REG. NO. 789065, DATED 11-13-2008, EXPIRES 5.12-2018.

THE COLOR(S) GREEN, YELLOW AND WHITE IS/ARE CLAIMED AS A FEATURE OF THE
MARK.

OWNER OF U.S. REG. NO. 3,045,314.

THEMARK CONSISTS OF ARECTANGULAR BACKGROUND WHICHIS IN THE COLOURS
GREEN AND YELLOW AND THE WORDING "EATRIGHT" APPEARING IN WHITE.

SEC. 2(F).
SER. NO. 77-471,111, FILED 5-10-2008.

EDWARD NELSON, EXAMINING ATTORNEY

Directur of the United States Patent and Frademurk Office

i -7
EXHIBIT N%. e 3

Wl R

Andrea Ignacio, CSR 9830
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Online Shop Retailers Contact EatRight® Brand Opportunity Links
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M.Qf BENEFITS =IM EVERY BITE PRODUCTS

LB AN AT

t# 3 Ay i
Low Fat  SlowDried™

e

Gluten, Wheat Free  No Added Sugar  Dairy Free

EATRIGHT HEALTHY FOOD

ﬁ/ Not over-processed, extruded or mass produced.

V/ Certified Organic Ingredients - free of harmful chemicals and pesticides - used whenever
possible

vl Natural, safe, GE / GMO free and ingredients you can pronounce. So no hydrogenated
oils, no gums, no sugar alcohols, no refined white sugar and no added yeast.

‘/’ With unique tastes, special finishing touches and an extensive range to suit everyone's
different desires and special dietary needs (please see the Products page for more

information on this).

V/ HACCP food safety certification and BioGro organic certification.

M"kiv EatRight - More benefits in every bite
= products on Facehook
s
) Like You like this. * Admin
Gootuin %, IManhis” B

"/ Home of the "most free and allergy friendly cookie" (the Date+Apple Cookie), cookies with 65% less Eat Right on TV NZ one (ASB Business)
sugar than an average biscuit (Choc-Holics Cookie, Oat+Sultana) and no added oil or salt crackers

(Super-Seeded Crackers).

(click on image to start the video)

V/ Environmentally friendly recyclable and/or bio-compostable packaging

v/L Easy to read and informative product labels

EXHIBIT o, 1
Gf : / e KL

Andrea Ignacio, CSR 983

As well as our Online Shop, Eat Right products are sold through health food outlets, organic shops, cafes
and caring supermarkets nationwide and overseas. Please see the Retailers page for a list of current outlets.

At Eat Right we are always looking to improve our products and service. So please email us if you have any
enquiries or suggestions on how we can improve what we do for you.

Online Shop Please visit our Online Shop to purchase your products. See another video of our factory here =

In customers own words...

"From the classical biscuit to health cookies, crackers and mini-cakes, you will find what the company promises: high quality, unigue flavours and above all,
healthy products.” - Healthy Options Magazine

“Sneaking an extra cookie or slice of cake should be encouraged, especially if it comes form Eat Right Foods." - EMCG ( Fast Moving Consumer Goods)
Magazine

"The gingernuts , dipped in chocolate, are a treat!" - The Christchurch Press

"We received rave reviews of your Rice & Spice cookie, with some people naming it as the best product at the Food Show." - Bio-Gro New Zealand



" Check these great products for yourself - you'll be surprised at Just how good they are!” - Commerce Comment, Nelson

"I would like to congratulate you on your wonderful range of products. Your biscuits are utterly delicious and one is definitely not enough. I am delighted to be
uble to recommend them to all my friends. It is a joy to read the ingredients list and to not need a science degree to understand what I am about to eat. At last I

have found a range of goods that can be described as healthy and yummy in the same sentence. I look forward to trying any new produects but will always remain

loyal to my first love - Chucolate- dipped Gingernuts. " - G. Adams, Christchurch

Nelsen, New Zealand - Phone: +64 (3} 546 4501 - Fax: +64 (3) 547 4501

powered by Cactus Web Design Nelson

Eat Right Foods Ltd « P.O. Box 1525 -

© 2009 Eat Right Foods Ltd,



